HACTABHO-HAYYHOM BERY
INPABHOI' ®AKYJITETA
YHUBEP3UTETA Y BEOT'PAY

Onnykom HacraBHo-HayuHor Beha YHuBep3utera y beorpany - IlpaBHor dakynrera,
noHeTo] Ha cequunm o 13. maja 2024. roaune, oapehenu cmo 3a wianoBe Komucuje 3a mperiies
U OLIEHY JIOKTOpPCKE JucepTanyje Kanauaatkume Jopane Tommh, uzpaleHe Ha eHIIIeCKoM je3uKy,
oz HacinoBoM: “The Court of Justice of the European Union and the Common Foreign and
Security Policy* (HacioB Ha cprnckom je3uky ruacu: ,,Cyn mpasae EBponcke yHmje m
3ajeITHNYKA CNOJbHA H 0e30eIHOCHA MOJIMTHKA®). Y ToM cBojcTBY, HactaBHO-Hay4HOM Behy

nogHocuMo cienehu

PE®EPAT
O 3ABPHIEHOJ JOKTOPCKOJ IUCEPTALININ

1. OcHOBHM MOAALM 0 KAHAUAATKUILU U AMCEPTAINjH
1.1. Tlopanu o KaHTUAATKUEBH

JoBana Tommwh je pohena 28. oxtobpa 1992. rogune y bawoj Jlynu, rae je 3aBprmia
OcHoBHy mikony ,bopucaB CrankoBuh™ u wmehynapoany rumuaszujy IB  (International
Baccalaureate Diploma Program). OcHoBHe cryauje je 3aBpiimia Ha [IpaBHOM dakyiarery
Awmepuukor YHuBepsutera y bocau u Xepuerosunu 2015. roiuHe, 0CTBApUBIIN IPOCEUHY OLIEHY
9,1 y obnactu mel)yHapoHOT ¥ KOMIIapaTUBHOTI IpaBa. Macrtep akajeMcke CTy/uje U3 odiaactu
€BPONCKUX HHTerpalyja ymnucyje ucte ronuHe Ha IIpaBHoM ¢akynreTy YHHUBep3uteTa y
beorpany, a 2017. roaune ycremHo 6panu Mactep Te3y moja Hasusom ,, The Challenges of Illegal
Migration to the European Union in the context of lack of political cooperation among the Member
States”. TokoM cTyaMja mapajiesHo je pajuia y HeBlIaguHoM cekTopy y PemyOmunum Cpouju u
bocuu n XepueroBunu, npu uemy ce uctuuy anraxxmanu y Kinyoy Anbax beorpax u Jlatepuu y

bamoj Jlymu.



JlokTopcKe akajeMcKe CTyauje u3 MehyHapoaHomnpaBHe y)Xe HaydyHe 00JIaCTH yIHcaia je
2017. romune. TokoM mpBe TOAWHE MOKTOPCKUX CTyAHWja OoAOpaHWiA je TPHUCTYIIHU paj U
MIOJIOXKHUIIA UCIUT MeTo/ie HaydHO-UCTPAKMBAYKOT PaJia M BEHITHHE ca OLIEHOM 9 Ipe]] KOMHCH]OM
y cactaBy npod. 1p ['opan Hajosuh u npod. np Maja Jlykuh Panosuh. IIpBu ycMeHn 10KTOpCKH
HCITAT TIOJIOXKHIIA j€ Ca TIPOCEYHOM OlleHOM 9,6 mpen kKoMucHjoM y cactaBy nipod. ap Maja Jlykuh
Panosuh (IlpaBo eBpomnckux wuHTerpamnuja), npod. np Meana Kpcruh (Mehynapomno mpabo
Jbynckux mpasa) u npod. np bojan MunucasmeBuh (MehyHaponno jaBHO mpaBo). Ha npyroj
TOAMHU JTOKTOPCKHUX CTYyJHja MOJIOKMIIA je APYTH YCMEHU JOKTOPCKH UCIHUT Mpe KOMUCH]OM Y
cactaBy npod. ap Maja JIykuh Pagosuh (IIpaBo mehynapoauux opranusanuja) u npod. ap bojan
MunucapibeBuh (JuniaoMaTcko U KOH3yJapHO MpaBo) ca npoceyHoM oueHom 10. YV toky 2021.
roJuHe 0J0paHIIIa je TIPOjeKaT JOKTOpCKe nucepranuje Ha temy ,,Cyn npasne EBporicke yauje u
3ajeqHrUKa crioJbHA 1 0e30eTHOCHA MOJUTHKA  TIPe]T KOMUCH]OM Y cacTaBy mipod. ap Maja Jlykuh
Panosuh, npod. np bpanko Pakuh u np dymko umutpujesuh.

Onnykom YHuBep3uTera y beorpany, ngara je carjlaCHOCT Ha MPEIJIor TeMe JOKTOPCKE
nucepranyje Joane Tommwmh, nox HazuBom: ,,Cyx npaszae EBporicke yHuje 1 3ajeHUYKA CIIOJbHA
u 6e30eIHOCHA MTOJIMTUKA™, a 3a MeHTOpa je onpehena mpod. np Maja JIykuh PagoBuh.

HakoH 3aBpiieHWX MacTep aKaJeMCKUX CTylIdja, KaHIUJATKUEA CE 3alociwia y
MunuctapcTBy 3a eBporicke unTerpanuje Brane Penyonuke CpOuje kao miaha mpaBHa caBeTHHIIA
y CexTopy 3a KoopauHaIrjy npeBohema. 3atum je o0aBuiia MPUTIPABHUYKH CTAX Y MOJTUTHIKOM
cexropy [enerauuje EBporicke ynuje/Kanuenapuju cnernujaisor npejacraBHuka EBpornicke yHuje
y bocuu u Xepuerosunu. HakoH Tora, paguna je kao mpunpaBHUIA y TTOPOJUYHO] aIBOKATCKO]
KaHLeNapuju, cTHYyhn ycioBe 3a IoJsiaramkbe MPaBOCYAHOT UCHIHTA. TPEHYTHO je 3arocieHa y
HeBIIauHOj opranu3anuju LlenTap 3a uctpaxkusame u pa3soj apymrsa (MAEAC) y beorpany na
npojekty YHXIIP-a kao mpaBHa caBeTHHUIIA 32 IOCTYMAaK a3uia.

Kannunatkuma je yuecTBoBalla Ha pa3IMuUTUM 00yKaMa, TpeHUH3UMa U ceMuHapuma. Ca
Kny6om AnbGax beorpaa, mpucyctBoBana je cemuHapuma Ha EBpomckoM ¢opymy Anbax y
Tupoiny, Te opraHu3oBajia JIETHY WIKOIY €BPOICKHX MHTerpanuja y beorpany 2017. roause.
VYyecTBOBana je Ha JIETHLHUM IIKOJIaMa O HEHACWIHO] KOMYHHMKAIlMJU W TIOMUPEHY KOje je
opranu3zoBania melyHaponHa HeBlaguHa opraHuzanuja u3 CjeaumeHnx Amepuukux Jpxasa -
Communities Without Boundaries International. 3aBpmmna je mkony Jpynckux mpasa ,,Bojun

JumutpujeBunh® y beorpajckom meHTpy 3a JbyAcka mpaBa. Takobe, moxahama je cemuHape u3



obnactu MehyHapoHOT jaBHOT MpaBa U Mel)yHapoIHOT IpaBa JbYJICKUX IpaBa, Mehy Kojuma cy
Haj3HAYajHUjU Xalllka aKajeMHuja 3a MehyHapoJHO TpaBO, KypCc O a3Wwiy M MUTpalnujama y
opranuzaiyju IOM-a u AIRE nentpa, kao ¥ mKoja poAHE PAaBHOIPABHOCTH Y OpraHHU3alMju

Caapnany YHuUBep3UTETA.

['oBOpU TEYHO EHTJIECKU je3UK.

Kannunatkuma je y mocaianimeM paay Hamucana ciefehe HaydHe paaose:

»JlHCKpeLlMOHa TpaBa Jp>kaBa uiaHuia EBporicke yHHje y HOrjeny IpaBa Ha Clajame
nopojuIle y:kuBaoia mel)ynaposue 3amrure, Egponcko 3axkonooascmao, 12120, 80-96.

,Cyn npaBne EBporicke yHHje Kao TOCJbelba Ha/la 3a CYHOBpPAT BJaJaBUHE IpaBa y
[Tosbckoj — moceban oCcBPT Ha mpaBocyaHy pedopmy*, Esponcko 3axkonodascmeo, 1521, 73-89.

"Constitutional Breakthrough of the Common Foreign and Security Policy in the Context
of Bank Refah Kargaran Case", Facta Universitatis — Law and Politics, 2/21, 147-160.

“Ilutame oOaBe3HE BaKIIMHAIIM]E MAJIOJbETHHKA TIPe]l EBpOIICKUM Ccy1oM 3a JbyIcKa IIpaBa
— noce0aH ocBPT Ha mpecynay Baspuuka u apyru npotuB Yemike*, 36opnux padosa Ilpaenoe
Daxyimema y Tyznu, 2121, 253-272.

"Asyl und Migrationspakt: zu wenig, zu spat?" — Guest Commentary, Wiener Zeitung,
Vienna, 2022.

“The Impact of COVID-19 Restrictions on Human Rights of Irregular Migrants, Refugees
and Asylum Seekers in Bosnia and Herzegovina”, Eudaimonia — Journal of Legal, Political and
Social Theory and Philosophy, 1/22, 67-85.

1.2.TTonauu 0 AOKTOPCKOj AUCEPTALUjHU
JlokTopcka mucepTanuja Kanauaatkuibe JoBane Tommh mox nasusom ,,The Court of
Justice of the European Union and the Common Foreign and Security Policy* (,,Cya npasme
EBporicke yHHje u 3ajefHMYKa CloJbHA W 0e30eAHOCHA MONUTHKA) caapxku 251 cTpaHuily
OCHOBHOI' TEKCTa M OOJIMKOBaHa je y CKiaay ca BaxkehuMm YIyTCTBOM O OOJHMKY M cajpxajy
JTOKTOPCKE JHcCepTanuje Koja ce Opanm Ha YHuBep3uteTy y beorpamy ox 13.11.2019. rogune
(popmar A4, maprure 20mm, npopen nmoaeimreH Ha 1,5 pexa, dort Times New Roman, BeianuuHa

MHUCMa OCHOBHOT TeKcTa 12 Tunorpad)cKux 3HAKOBA).



Jlucepranyja je HalMcaHa Ha CHIVIECKOM je3WKy, T€ CaJp)KW HACJIOBHY CTpPAHHILy Ha
SHIVIECKOM W CPIICKOM jEe3MKy, CTPaHUIly ca WH(popMalujamMa O MEHTOpMMAa W UIAaHOBHMA
KOMHCH]E 32 OJ0paHy JOKTOPCKE AWCEpTallje, CTPAaHUIly ca HM3jaBaMa 3aXBAJTHOCTH, MO TPHU
CTpaHMIIE Cca MOoAaluMa O JOKTOPCKOj JUCEPTALMjU HA SHIJIECKOM U CPIICKOM jE€3HKY, YETHPH
CTpaHHMIIC caJlpKaja, TEKCT paja Mo MoriiaBjbuma, 46 cTpaHuiia circka KopunrheHe aureparype u
ykynHo 700 Oubnmorpadckux jeuHUIIA Ha €HTJIECKOM W CPIICKOM je3HKy, Omorpadujy (jemHa
CTpaHMIIa), U3jaBy O ayTOPCTBY, M3jaBy O MCTOBETHOCTH HITaMIaHE M EJIEKTPOHCKE Bep3uje
JOKTOPCKOT paja U u3jaBy 0 Kopumhewy (YKYIHO YeTUPH CTPAHUIIE).

JlokTopcKka aucepranyja je mojie/beHa Ha IIeCT MorjaBsba. [IpBO MOriaBjbe HOCH Ha3WB
“History of the relationship between the Court of Justice of the European Union and the Common
Foreign and Security Policy — From the European Political Cooperation to the Lisbon Treaty”,
npyro nornasibe — “The Court of Justice of the European Union and the Common Foreign and
Security Policy after the Lisbon Treaty: understanding the applicable normative framework”,
tpehe morasibe - "The boundaries of the Court of Justice of the European Union’s jurisdiction in
the Common Foreign and Security Policy: expansionary jurisdiction v. limited competences”,
gerBpTo mnoriaBibe — “The Court of Justice of the European Union’s approach to restrictive
measures within the Common Foreign and Security Policy: balancing human rights protection”,
neto noraassbe — “The Court of Justice of the European Union’s role in establishing the European
Union as a sui generis autonomous actor”, mrecto noriassbe — “Conclusions and future prospects”.

[Tox moceGHIM opeHHIIaMa AaTe Cy 3aKJbYdHE OICHE U CIIHCAK KOpHUIITheHe JIUTepaType.
VY cknany ca [IpaBUIIHUKOM O MOCTYIIKY POBEpE OPUTMHAIHOCTH JOKTOPCKUX JHcepTalnja Koje
ce Opane Ha YuuBep3utery y beorpany ox 20. 06. 2018. ronune, YHuBep3uTeTcKa OMOIMOTEKA
,CBeTo3ap MapkoBuh® mpoBepmia je OPUTMHAIHOCT JOKTOPCKE IUCepTalije KOpUIINEHEM
codrBepa iThenticate. uaekc cimunoctH n3HocH 2%, a yTBpl)eHe MOjeiMHAYHE CIIMYHOCTH ca
JPYTUM 00jaBJb€HUM TEKCTOBHMMA M3HOCE Yy JEIHOM cllyuajy 1% M y ocTanuM cilydajeBUMa Mambe
ox 1%.

Mentopka npod. ap Maja JIykuh PagoBuh nana je mo3uTHBHY OIIEHY OPUTHHAITHOCTH
JOKTOpPCKE JIMCEpTaIje YTBPAUBIIN Ja je HaBeIeHH WHACKC CIMYHOCTH TOCIEIUIa IUTHPaba,
o6ubnuorpadckux monataka, ynyhuBamba Ha IpaBHE INpoIuce, KOpUIhewma ONIITHX MecTa U

nojataka u 6ubnmorpadckux rnojataka o KOpuIheHoj IUTepaTypu.



2. Ilpeamer u Wb JUcepTAaIIHje

[Ipenmer uctpaxuBama TOKTOPCKe nucepTanuje je nmonoxkaj Cyna nmpasne EBporcke yHuje
(y massem tekery: CIIEY unu Cyn) y onHOCY Ha 3ajeTHUYKY CTOJbHY U 0€30€THOCHY MOJTUTHKY
EBporncke ynuje. Mako ommte mpaBMIO NPOMHCYje OACYCTBO CYJCKE HAJICKHOCTH y 00JIACTH
3ajeqHUYKE CIIoJbHE U 0e30eIHOCHE MOJUTHKE, U3y3eTHE CUTYalluje Tpre oapeheHa oacTymama.
Cxoano Tome, Cy moceryje orpaHu4eHy HaJUIKHOCT KaJia je ped 0 OTyYUBamby O 3aKOHUTOCTH
PECTPUKTHBHMX Mepa MPOTHUB TOjeJMHAIlA, HEIpKAaBHUX CHTUTETa M Tpehux 3emasba,
pasrpaHuYe’y HAICKHOCTH u3Mel)y Hekagammux CcTyOooBa HNMUNUBEHHUMA ITOBOJIOM
MehyyHapoaHHX yroBopa y KojuMma ce YHHja IojaBJbyje Kao yropopHa crpana. Lex imperfecta
npupoja TpaBwia U3 00JIaCTH 3ajeIHMYKE CIOJbHE W 0e30€JHOCHE TOJIMTUKE IPEICTaBIba
Hacnehe ousIier apyror ctyba Yrosopa u3 Macrpuxra. Hemocrarak o6aBe3yjyher Mmexannsma 3a
pelaBame CIIopoBa CyCKe MMPUPOJIE 0JIpa3 j& TEXIbE J]a e 3aAP KK MOZeN Mel)yip:kaBHE capajimbe
y OBOj OCETJbUBO] MOJUTHYKO] 00JIACTH, Ca aKIIECHTOM Ha MPUOPUTHU3AIIN]Y MTOJTUTHYKUX HHTEpeca
JpaBa, IITO je CBaKHUJAIlha I0jaBa Ha MOJbY CIIOJbHE MOJHUTUKE. aKo je cyacka HaIe)KHOCT
M30CTaBJbEHA U3 OBE 00JacTH y (OPMATHO-TIPABHOM CMUCITY, OOMMHA CYyJICKa IpaKca yreMeJbeHa
Ha rope MOMEHYTHM OJICTyIIalbUMa yKa3yje Ha pacTyhu 3Ha4aj crioJbHE U 0e30€JHOCHE ITOTUTHKE,
ITO AMPEKTHO yrrue Ha npakcy Cyna y JlykcemOypry. Heoonuan npuctyn Cyna oBoj oOiactu
M3a3MBa BEIUKO HMHTEPECOBAI€ 300T HECBOjCTBEHOT METOJOJIOMIKOT MPHUCTYIMa KOjU HEPETKO
OCIAJIIUPA OJT IPOIEAYPATHUX OBJAImNema CTPUKTHO MporrcanuX JIncaboOHCKUM YyroBOpOM, JIO
(hIeKCUOMITHOT TyMadema CYIACKAX HAJIC)KHOCTH HWHCIHUPHCAHOT OCHOBHHM BpPETHOCTHMA U
npuHIunuMa EBporicke yHUje, monyT BiaJlaBUHE NpaBa U e(UKacHe CYJICKE 3allTUTE, IPH YeMY
ce MpeBa3miia3e HOPMAaTUBHH OKBUPH.

Ha ocHoBy m3BpIeHe aHaiu3e MmpaBHOT ypelema M HeroBe MpPUMEHE Yy MPAKTUIHOM
cMuCIy, ayTopka 3akipyudyje na Cyn mpasae EBporicke yHHje TMOINTyje TpaHHUIE CBOJUX
oBnamhema OHJA Kaja ce He JIOBOJM y NMUTame NMpaBHU mopenaak EBporicke yHHje y oHOCY Ha
YHYTpalllkbe U croJbHe (akTope. Y octamuMm cinydajeBuma, Cyna mpaBae EBporicke yHuje ce
ompenesbyje 3a (PIeKCHOWIHO TyMademe OCHHUBAUYKMX YyroBOpa, aKTUBHO ce 3ajlaxyhu 3a
MIPOIITUPEH-E COTICTBECHHMX HAICKHOCTH, IIITO TOMPUHOCH ayTOHOMHUjH TIpaBa EBpornicke yHUje, amn
MOCJACIMYHO U (parMeHTanuju Mel)yHapomgHOT TpaBa, OJHOCHO KOHCTHTYIIMOHAJTH3AIH]H
KOMyHHUTapHOT nipaBa. C THM y Be3H, KaHIAMJATKHba UCTUYE 3HAuaj qornpuHoca npakce Cyna

npaBae EBporicke yHHje pa3Bojy o0iacTu 3ajeJHHUKE CIOJbHE UM 0€30€qHOCHE MOTUTHKE, HaKO



W3HOCH KPUTHUYKH OCBPT Ha HEIOCTATaK NEPUHHCAHOT METOJOJIOUIKOT MPHUCTYIa OBOj OOJIACTH,
IITO TOBOJM JIO HEKOXEPEHTHOCTH U TPAaBHE HECUTYPHOCTH.

[{uss u3paze oBe TOKTOPCKE AMCEpTaIMje jecTe IeIOBUTA HaydHa aHanu3a npakce Cyna
npasae EBporicke yHuje y onHOCy Ha 3ajeJHHYKY CIOJbHY M 0e30eIHOCHY MOJUTHKY. Hben
npuMapHu (QOKYC je Ha U3y3elrMa O]l OIIITET MPaBUIIa KOJH Cy PE3yATHPAIA OOUMHOM CYJICKOM
MPAKCOM M CTBapamkeM HOBUX IMPAaBHUX CTaHIapia Kpo3 (IEKCHOMIIHO TyMayeme yrOBOPHHUX
onpenou. OBUM ce TeXH Ka IITo 00JbeM pazyMeBamy kommereHirja Cyna npasnae EBporicke yHuje
y KOHTEKCTY 3ajeITHIYKE CIIoJbHE U 0€30€THOCHE TIOJUTHKE, IITO U3UCKYje AeTaJbHY aHaTu3y 00a
YUHUOIA, T€ HUXOBY MelyCOOHY MHTEpaKInjy, Kako OM ce CcTekao ayOJpbH YBUI Y HHUXOBY
PUPOLY, 3HAUYAj U IPAKTUYHY IPUMECHY.

To je 3axTeBalio 1a ce cariiefiajy TCOpHjCKO-HOPMATHBHY OKBHPHU OBHX pelaluja, ald U
BMXOBA MCTOPHUJCKONPABHA, YIIOPESIHONPABHA, TO3UTUBHOIIPABHA, KOHIENTYa IHA U MOJIUTHYKA
JIMMEH3Hja. Y OCTBapemy TOT IMJba je U3BpIIcHa aHau3a onHoca Cyna npasae EBporicke yHHje
1 3ajelHNYKe CIIoJbHE U 0e30eIHOCHE MOJIUTUKE, pe3yaTupajyhu 3akibydyliiMa KOju yKa3yjy Ha
npaBHE Tpa3HUHE, T¢ BOAe Ka yHampehemwy mocrojehux NMpaBHUX OKBUpPA U CYJCKE IpaKce.
Yxpatko, Cyn npasae EBporicke yHuje Ou Tpebaiio jacauje na neuHUIIEe CBOje HAIJIC)KHOCTH Ha
OBOM I10JbY KaKo 01 ce u30eriie HejacHONe U MpaBHE HECUTYPHOCTH Y TIOTJICAY CYJICKOT JICJIOBamba,
TE Jla CBOje aKTUBHOCTH yCMepH Ha (PaKTHUKY 3aIlITUTY W yHarpeheme JbYyICKUX MpaBa, Kao 1
MOIITOBake Mel)yHapOHONIpaBHUX 00aBe3a YHH]je, Te MPOIMUCAHUX HAIUICKHOCTH HAIMOHATHIX
CyJ0Ba, ITO OM MojApazyMeBaio cBeoOyXBaTHU]U MPUCTYN ayTOHOMUjU npaBa EBponcke yHuje.

Ha myty nmoctu3sama NOCTaBbEHOT HAYYHOT IHJba, KaHJUIATKHIbA j& CIIPOBENa IIET0OBUTO
ucTpaxuBame mocrynama Cyna npaBae EBpomncke yHuje y obmactu 3ajeqHHuKe CHOJBHE U
0e30e1HOCHE TOJUTHKE, U3ydaBajyhu M yTHIa] TaKBOT MOCTyNama Ha npaBo EBporicke yHuje,
IpKaBe WiaHHUIe, Mel)yHapoJHOTIpaBHE aKTepe, Kao M JbyJICKa IpaBa y BE3U Ca OBOM TEMATHKOM.
[Tocneanua TakBOT MPHUCTYNA U MPOYyYaBama, peMa MUIbEHhY KaHIUIATKHbE, Tpeda aa Oyae
yjeaHaueHa cyjcka npakca Cyna npasae EBporicke yHHje, a caMUM THM H jaCHHj€ METOI0JIOIIKO
cranosumTe Cynma y morjiefy 3ajeJHMYKE CIoJbHEe W 0e30€IHOCHE TOJUTHKE W OCHOBHUX
MIPHUHIUIA W BPETHOCTH YHUjE, YIPKOC HEMPEIU3HOCTH YTOBOPHUX Ofpenada u3 OoBe 00IacTH,

IITO Y 3HaYajHOj MEpH OIpaBaBa U IIUJb U3pajie OBE AUCEpTaLHje.



3. OcHoBHe XHIIOTe3e 0/1 KOjUX e MO0JIa3UJI0 Y HCTPAKUBAY

Kannunatkuma je nmoctaBuiia MeT OCHOBHUX PaJHUX XUIIOTe3a. XUIOTe3e Cy Ha3HAUCHE,
Kako y MpHjaBH 3a OLEHY JUCepTalHje, TaKo M TOKOM Ipolleca HCTPaKMBamba W H3paze
JHcepTalyje, a eKCIUTMIUTHO CY U IIKpPEe CajipskaHe y CaMOM pajny.

[IpBa xunore3a HaBoau 1a je yinora Cyna npasae EBporicke yHnuje y obnactu 3ajeiHUYKe
CroJpHE U 0e30€eIHOCHE MOJUTHKE BHUINIE3HAYajHA, YIIPKOC CBOjoj lex imperfecta mpupoau. Mako
omnuite npasuio nponucyje aa Cyn npasae EBporicke yHuje He moceayje HaJUIeKHOCT Ha MOJbY
3ajeqHuuke croJbHE U 6e30€IHOCHE MOJUTHKE, Y OApeheHNM cuTyalijama BUAJbHBA j€ IpUMeHa
MPOIMKCAHUX M3Yy3€TaKa O]l OIIITEr MpaBHia KOjU Cy YCMEPEHH Ka OJIyYHBamby O 3aKOHUTOCTHU
pecTpuKTUBHUX Mepa EBporicke yHuje mpOTUB MOjelMHAld, HEIP)KaBHUX €HTHTeTa W Tpehux
3eMajpa, 3aTUM pa3TpaHHye’by HAUIEKHOCTH wu3Mel)y Hekamammux CcTyOOBa W Haj3as,
MUNUBCEHUMa 0 Mel)yHapoIHUM yroBopuma Koju cy oOaBe3yjyhu 3a EBponcky yHujy. Y TOM
cMepy, KaHAuIaTKHba 3aCHIBA MIPETIIOCTaBKY 1a je yiora Cyna nmpasae lex imperfecta y ognocy
HAa CIIOJbHY U 6€30€THOCHY MOJIUTUKY, TE a YIPKOC TOj YNHH-ECHHIIH, Pa3BOj CIIOJbHE 1 6e30eJHOCHe
MOJIUTHKE Y BEJIMKO] MEpH 3aBUCH of akTuBu3Ma Cy/a y Toj 00JacTH.

Hpyra xumore3a je ma Cyn mpaBae EBporicke yHHje MIHPOKO WHTEPIPETHPA CBOJY
HaJJIeKHOCT y obnactu 3ajelHMYKE CroJbHE U Oe30emHocHe monuTuke. HakoH ucTpakuBama
CIPOBEACHOT Ha OCHOBY JIOCA/IAIIELE CY/CKE Mpakce, jacHo je na Cya GpiaekcuOuiIHo TyMauu CBOje
HAJJIEKHOCTU cIpaM orpaHuyasajyhux onpenada u3z JlucaboHckor yropopa, nonyt uiana 275(1)
VYroBopa o ¢ynkunonucamy EBporicke yHuje, Te wiana 24(1) Yrosopa o EBporckoj Yuuju, a
3aTUM U OIUITUM NPHUHIMIIOM CYJCKE HAJICKHOCTHU HaJl TyMauemheM U MPUMEHOM OCHHBAYKUX
yroBopa u3 uinana 19(1) Yrosopa o EBporckoj yHuju. AyTropka cMaTpa Ja ce Ha Taj HA4MH
oMoryhaBa mporpecuBHYU pa3Boj KOMYHUTAPHOT MpaBa, Ka0 ¥ MHCTUTYIIHOHAIMN3AIMja U T0JJaTHa
WHTEerpaiuja 3ajelHIYKe CroJbHe U 0e30eTHOCHE MOJUTUKE Y IpaBHU Nopenak EBporncke yHuje.

Tpeha xunoTesa ykasyje Ha TO Ja KBAJIUTET MPaBHE 3alUTUTE Y OKBUPY 3ajeTHUUKE CIIOJbHE
u 6e36e1HOCHE moauTHKe 3aBucH oJ] Cyna npasne EBporncke yHuje, HAIMOHATHUX Cy/I0Ba Ap>KaBa
YJaHWIA, ald U BHUXoBe MeljycoOHe capamme. Kanamnmatkwma Imosia3d O CTAHOBHUINTA A
aJIEKBaTHOCT TIPaBHE 3aIITUTE HA MOJbY 3ajeJHIYKE CIIOJbHE U 0e30€THOCHE TIOJMUTHKE HE 3aBUCH
camo ox Cyna mpasne, Beh U 07 HallMOHAIHUX cylloBa, Oyayhu na obe cyacke MHCTaHIe Jele
HA/IJISKHOCTH y OBOj 00JIaCTH, y CKJIaJly Ca jJeAMHCTBEHUM CUCTEMOM CYJICKe 3amTute y EBponckoj

yauju. Maxo y naueny Cyn npaBae HeMa MOTYNHOCT Jja OlielYyje 3aKOHUTOCT pajiiby U3 001acTu



CIOJbHE U 0e30eqHOCHE MOJIUTUKE KOje Cy NMPHUIMCUBE JpKaBaMa WiaHUIaMa, y IPaKCU ce TO
4ecTo 3aHeMapyje. Y pa3IMUUTUM JOMEHMMa KOjU C€ OJHOCE Ha HCKJbYYUBY HAJIEKHOCT
HaIMOHATHUX cy0Ba, CyJl mpaBjie je MpUCBOjHO HAJICKHOCT, Mpouupyjyhu Beh mupox crexrap
CBOJUX KalaluTeTa CTEYCHUX KpO3 CYIACKY IMpakcy. VICTakHyTo je MpoImMpeme CylIcKe
HA/IJIS)KHOCTU Ha OJUIyYMBAHE€ O HAKHA/AM IITETE, KA0 U aJMUHUCTPATHUBHA IUTAKka Kao ILUTO CY
CEeKYHJapHHM 4WIaHOBH MHCH]ja EBporicke yHuje, koju Ou Tpebano ma Oyay moja HajieKHOUIhy
npxasa wiaHuma. M3 nasenenor cinenu aa Cya mpaBie TyMadd PEeCTPUKIIMjE y BE3U Ca CBOjOM
HaJJICKHOIINY BPJIO CTPUKTHO, IITO MY je oMoryheno wianom 19(1) Yrosopa o EBponckoj yauju,
aJli ¥ IPUHLMIIMMA JeIHAKOCTH, BIIaJJaBUHE IIpaBa U e(hUKacHE CyJICKE 3allITUTE.

YeTBpTa XUMOTE3a MOJIA3H O] CTAHOBHILTA /14 aKTYETHH HOPMAaTUBHHU OKBUP IIPUOPUTHU3Y]E
MOJUTHYKE WHTEPECe y OAHOCY Ha 3alITHTY JbYIACKUX mpaBa. Cy3Ip:KaHOCT M HEMOTITYHOCT
YTOBOPHHUX ofpenada o CIoJbHO] W 0€30€IHOCHO] TOJWTHIIM TPEJICTaB/ba OIPEICIHEHOCT 3a
3aJpKaBamkbe OCHOBHOT MoJjiesia Mel)yip:kaBHe capa/iibe, KOju TpeThpa OBy 00JIaCT U30JI0BAHO O]
IIpaBHOT nopeTka EBporicke yHHje. YIIPKOC HEOCIIOPUBOCTH OBE MPEMHCE BAXKHO j€ HAlIOMEHYTH
na u Cyn npaBae EBporicke yHHje nenu ciimyHe Texme. Mako je cyncka mpakca (opmupana
MOBOJhAH aMOMjEHT 3a 3aIITHTY JbYACKUX MPaBa y KOHTEKCTY CIIOJbHE U O€30€HOCHE MOINTHKE,
HCTOBPEMEHO j€ BeoMa MHCIIMpPUCAHA MOJIUTUYKUM LinJbeBUMa YHHUje. OBa aMOMBAJIEHTHOCT je€
HapoOuMTO TNpUMETHAa y HeratuBHOM craBy Cyna moBoJoM mpHcTynama EBpomncke yHuje
EBporickoj KOHBEHIIM)U 3a 3aIUTUTY JbYJCKHUX IIPaBa, Kao M y IpeIMETHUM cilyyajeBuMa Kaou,
Koju, u3Mmel)y ocrajior, jacHO yka3yjy Ha NOJUTHYKE aMOMIMje y TOrJely OCHa)KHMBamba
KOMYHHUTApHOT IpaBa.

Ilera xunore3a ykasyje Ha To Ja cy npecyne Cyna npasne EBporcke yHuje ycmepeHe Ha
o0paHy MpaBHOT MOPETKa YHU]jE 01 YHYTPAUIHUX U CIOJbAIIBUX (PaKkTopa, TUME JONpUHOCEhH
¢parmeHTanuju MehyHaposnHOT npaBa U KOHCTUTYLMOHAJIU3alMju KOMyHHTapHOTr mpasa. Cyn
npasae EBporicke yHuje OpaHu MHTETPUTET U ayTOHOMHU]Y MpaBa EBporicke yHUje Kaj rof je To
moryhe. Jom ox npecyna Van Gend en Loos, Costa v. ENEL, Les Verts, na cBe no Kaoduja,
MIPUCYTHA j€ TeXHa Ka (hopMHpamy COTICTBEHOT ayTOHOMHOT MpaBHOT pexkuMa. Kana je y nutamy
npaBHU openak EBporicke yHuje, mpakca Cyza mpaB/ie 4ecTo je N30JalMOHIUCTHIKE TPUPO/IE, Te
OMBa CTPOro ycMepeHa Ka KOMyHUTapHUM MHTepecuMa. YIpKoc YumbeHUIM j1a ce Cya mpasie

HCEPCTKO IMO3MBa HA MPAKCY APYIUX CYACKHX MHCTAHIU, IIPCOBJIaJaBa KCJba 3a (bOpMI/IpaH:eM u



OUYYBamkEM JETMHCTBEHOT, ayTOHOMHOI M CaMOCBOJHOT CHCTeMa, Oa3MpaHa Ha IIUPOKO]

WHTEPIPETAIMjU CONICTBEHUX HAIIC)KHOCTH, OJHOCHO Y)KEM TyMaueHy CYJICKAX OTPaHHYCHA.
CrpoBeieHUM HCTpaXXUBambEeM TOTBpl)eHEe Cy CBe XHIIOTE€3€e, OCUM YETBpTE Koja je

nobujena. CBH CTaBOBH KaHJAWJATKUILE y BE3W ca MOTBphUBAmEM XHIIOTE3a Cy BaJbaHO,

KOMIIJICTHO U J€TAJBbHO O6p33J’IO)KeHI/I.

4. Kparak onuc cajpkaja qucepranuje

Jokropcka nucepranmja Joane Tommh mox nHacnmoBom ,,The Court of Justice of the
European Union and the Common Foreign and Security Policy* (,,Cyxa npasae EBporicke yHuje u
3ajeJJHMYKa CIOoJbHA M 0€30€THOCHA MOJIUTHKA "), TOpEJT CaApIKaja U CIIMCKA JIUTEPATyPE, CAIPKH
IIECT MOTJIaBJba.

Y mpBOM TIOMNIaBJbY JE€TAJbHO je aHAIM3WpaH HcTOpHjcku pa3Boj Cyma mpaBie u
3ajeqHUYKE CIIOJbHE U 0e30eIHOCHE MOIMTUKE, 0 EBpOIICKE MOIMTHYKE capaliibe 10 yCBajama
JIucaboHckor yroBopa. OBO IOTJIaBJbe MPEJCTaBIba YBOJA y TEMAaTUKY IUcepTainuje, oopahyje
panu pa3Boj Cynma mpaBae y KOHTEKCTY CIOJbHE M 0e30€HOCHE IOJIMTHKE, Te MpUKa3yje
€BOJYIH]y CYACKHX HAQJIEKHOCTH, OJ JEKJIapaTHBHOT 10 (aKTHUKOr Kapakrepa. Jlame ce
pa3marpa OCHUBaE 3ajeJHIYKE CII0JbHE U 0€30€JHOCHE MOJIUTUKE YTOBOPOM U3 MacTpuxTa, Kao
U HEyCHeNnu MOKYIlaj KOHCTUTYLIMOHAU3a1je oBe 00JIacTH Kpo3 Ipeior Ycrasa 3a EBpory.
OBaj neo 3aBpiaBa ca OCBPTOM Ha Haj3HavajHe acnekTe JIncaboHCKOT yroBopa, IITO MPeacTaB/ba
YBOJI 32 HapeTHO TIOTJIABJbE Paja.

VY npyrom nornassey ce uctpaxyje Cya npasae EBporncke yHuje u 3ajeJHUUKa CIIOJbHA U
0e30eHOCHA TOJIMTUKA, KA0 M PEJIEBAHTHU HOPMATHBHU OKBUP HAKOH CTyHama Ha CHary
JIucaboHckor yroBopa. AyTopka aHajau3upa OMNIITEe MpaBuio mnpema kojem Cyn mpaBjae He
noceayje HaJJIeKHOCT y o0nactu 3ajeTHUYKe CIOJbHE W 0e30€JHOCHE TMOIUTHKE. 3aTUM Ce
oOpalyje TpanchopmatuBHa yinora YroBopa u3 Jlucabona, koju je npomupuo HajuiexHoctu Cyna
IpaBJie, Te UHTETPUCAO CIOJbHY U 0€30eTHOCHY OJIUTHUKY Y IIUPU CUCTEM KOMYHUTApPHOT MIpaBa,
ykugajyhu notajamime cTyOOBE HaIJIeKHOCTH W3 Mactpuxtckor yroBopa. Hakon Ttora ce
aHaJIM3Mpa crojbHa U 0e30eHOCHA MOMUTHKA Kao crenuduyad obnuk HaexHoctu EBporncke
yHHje, KOjU Ipou3niia3u u3 SUi generis mpupoje npasa EBporncke yHHje, IITO y MPaKCcH JOAATHO
oTexaBa Jie(hMHUCakE TPAHUIIA CYJICKE HAJUIEXKHOCTH Y 0BOj oOnactu. Haj3azn, npyxa ce netasban

yBUA y u3y3erke koju Cyay npasae oMoryhaBajy orpaHuueHe HaJJIeKHOCTH Ha MOJbY CIIOJbHE U



0e30eHOCHE TIOJMTHKE, TOMYT pasrpaHudYemha HAUISKHOCTH wu3Mel)y OuBIIMX CcTyOOBa,
PECTPUKTHUBHUX Mepa, OJHOCHO CaHKIMja pa3IMYUTe BPCTE, Ka0 W MHUILBEHA IOBOJOM
Mel)yHapoaHHX criopazyma y KojuMma je YHHja yroBOpHa CTpaHa.

Tpehe nornasibe ucnutyje rpanune Haanexxunoctu Cyaa npasnae EBporcke yHuje y OKBHpPY
3ajeHUYKE CTIOJbHE M 0e30€HOCHE IMOJMTUKE M TO Ca JBa CTAHOBMIITA: IIUPOKO TyMadyeHe
cyAckux omiamhema ¢ jeHe CTpaHe, W (hopMaTHO-IIpaBHA OrpaHHYEHa Koja MPOU3WIIA3e M3
JIucaboHcKor yroBopa, ¢ apyre crpaHe. Ha ocHOBy aerasbHe aHanu3e, yCTaHOBJbEHO je na Cya
MpaBJie y 3HAYajHOj MEPH MOMITYje MPOLeAypallHa TPaBUIIa KaJ/1a j€ ped O CII0JbHO] U 0€30€THOCHO)]
HOJMTHUIIM, T€ CE Yy MHOTHM CITydajeBUMa Cy3JprKaBa OJl OJUTy4HBama Y MEPUTYMY, HOMITYjyhu
tume Jlucabonom mnpommcana orpanumuema. C apyre crpane, mapamokcanHo, Cyn mpasue
WHCTPYMEHTAIIN3Yj€ OCHOBHE IPUHIIUIIE ¥ BPEIHOCTH Y HHj€, OIYT BIIaIaBUHE NIPaBa U e(huKacHe
CYACKE 3aIITHTe, Ha HAaYWH KOjU JOTPUHOCH TNPOLIMPEHY HETOBUX OBJIamIhema BaH IpaHUIA
JIucaboHckux oapenada. Y oBoM jeiy paja AeTajbHO CE aHAIM3HUPA BUILECTPYKO 3Ha4YajaH CIIydaj
Pocnegpm, y xopenaumju ca OCTaIUM pEJIEBAaHTHUM CIy4yajeBUMa, Kako OM ce ImTo OoJbe
MpHKa3ajia HHTEpaKnrja GyHIaMEHTATHUX BPEIHOCTH M MIPUHIUIA Y CYACKO] pakcu. Takohe ce
UCIIUTYje MUHAMUKa ogHoca m3Mmely Hammonanamx cymoBa u Cyna mpaae EBporicke yHuje, a
3aTHM Ce J10J1a3M /10 3akibydka aa Cyxa CBOjy HaUIS)KHOCT HaJl KOMYHHUTApHUM IPaBOM TPETHpa
Kao OIILTE NMPaBUIIO, @ HE U3Y3€TaK, IITO Ce Opa)kaBa U Ha CIOJbHY U 0€30€AHOCHY MOJIUTHUKY.

YerBpTro moriaBibe 0o0yxXBaTa aHAIM3y PECTPUKTHUBHUX Mepa KpO3 MpPU3MY 3aIITHUTE
JbYJICKHMX TIpaBa M OMIITHX IIUJbeBa 3ajeTHUYKE CrloJbHE U 0e30emnocHe moinuTtuke. OBaj 1eo0 paaa
IIPaTH €BOTYLIM]Y U 3Ha4ya] PECTPUKTUBHUX MEpa, KOj€ Cy Mpelie MyT 0] AP>KaBHUX EKOHOMCKHUX
CaHKIIM]ja 10 IMJbaHMX, TI0jeIMHAYHUX CaHKIHK]a. JleTalbHO ce pa3MaTpa Kiacudukanyja caHkIuja,
KOja y IpaKcHu OJCTyna oJ YTOBOPOM NPOMNHCAHUX MpaBuia, Monpumajyhu kapaktep KazHEHUX
Mepa, a He NMPEBEHTUBHUX Kako je y Hadeny mnpensuljeHo. [Torom ce pecTpuKTHBHE Mepe
caryeqaBajy U3 MepCcreKTUBE MPUHILINIA TPOMOPLHUOHATHOCTH, Ka0 U MOIITOBakba JbY/ICKUX MpaBa.
[Toceban OCBpPT je HAmMpaBJ/EH Yy OJHOCY Ha MpeaMeTHe ciydajeBe Kaou Kako OM ce IITo
aJiekBaTHUje WIycTpoBao packopak Cyma wu3mely 3amTure JbyJICKHMX IpaBa W OUYyBama
(MoAMTUYKKX) LMJbEeBa 3ajeHUUYKE crojbHEe M Oe30eqHocHe monmTtuke. Ha kpajy moriasspa
ayTOpKa 3ay3uMa apupMaTrBaH CTaB pemMa npuctynamy EBporncke ynuje EBponckoj KOHBEHIIH]H
3a 3aIITUTY JbYJCKUX IpaBa, ca craHoBHIITa ofHoca Cyna npasae EBporcke yHuje u 3ajeHUUKe

CIIOJbHE U 0€30€IHOCHE ITOIUTHKE.
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Konauno, mero mormnassee 6aBu ce ymorom Cyna mpasae EBpomcke yHuje y jadamy
ayTOHOMHOT SUI generis craryca EBporicke yHHje cripaM Mel)yHapoaHUX M YHYTpAIIBHX aKTepa.
OBa mpaBHO-TIOJUTHYKA aHAIM3a je€ HEONXOJHa Kako OM ce mTo 00Jbe pazymMeo KOHTEKCT
nenoBama Cyna y oBoj oOmactu. Y TOM MpaBily, J0Ja3u ce 10 3akibydka na Cyn nmpumemyje
MOHHUCTHUYKH HPHUCTYI TpeMa CyAOBHMa JpKaBa WIAHHUINA, OK IYAIUCTUYKH CTaB 3ay3uMma y
norieny MehyHapomHHX akTepa, OZHOCHO JpPYyrux MelyHapomaHO-IpaBHUX pexHuMa. 3aTUM ce
UCIHTY]Y MOJUTHYKU aCHEKTH CYACKe MpaKce y KOHTEKCTY ayTOHOMHUj€ KOMYHUTAPHOT MPABHOT
MOpETKa, T€ C€ Y TOM MpaBIly Npeasiake YCBajambe JOKTPHHE MOJUTHYKOT MHTamka Koja ou Oouma
cBojcTBeHa SUi generis mpupoau EBporicke yuuje. I[Topen ayroHomuje npasa EBporicke yHuje,
oOpa3naxke ce U OoOpHyTa TUHAMHKa — KOHCTUTYLMOHAlW3alMja mnpaBa EBporncke yHuje, Koja
MIPOU3UIIA3H U3 CYACKOT MPHUCTYIIA CII0JbHO] U 6€30€THOCHO] TTOTUTHUIIH.

VY 3akJbydyHOM JENy CyOIMMHUpPaHU Cy PE3YNTaTH HCTPAKUBama KOjU Cy MPOHCTEKIN H3
oOpasie mpeaMeTa AucepTalyje, HaBelIeHH 110 PEAoCciiely CBUX IeT MoriaBiba. Kanauaatkuma
uctnye aa he oHM OWUTH ON KOPHCTH y Ja/bUM H3y4yaBamlMa OBE TeMe Koja He ryOu Ha
aKTYeJIHOCTH YCJIEJ MIPOrPECUBHUX JIelIaBamba y O0JacTH 3ajeJHHUYKEe CIOoJbHE M 0e30eHOCHE

MOJINTUKE, KOja cy mponpaheHa akTuBHUM aHraxkmanoMm Cyna npasie EBporicke yamje.

5. OcTBapeHH pe3yJITATH U HAYYHH AONPHHOC AUcepTaUje

Pesynratu v HaydyHu JONPUHOC TOKTOPCKE AucepTainyje KaHauaatkume Jopane Tomwmh
ornena ce y ananusu mnpakce Cyma mpasae EBpornicke yHuje y obnactu 3ajeqHUYKE CHOJBHE U
0e30eHOCHE MOJTUTHKE.

JlonprHOC OBOT pajia Orjieia ce U 'y TEOPHjCKOj U Y PaBHU CYJCKE Mpakce. Y TeOpHUjCKOM
CMUCIY paJl je 3HauajaH 300r 00janimkemna MpaBHUX MpaBWiIa, CTaHAapa, HHCTUTYTA, BPEIHOCTH
Y TMPUHIIMIA HA KojuMa je 3acHoBaHa HamnexHocT Cyna mpasae EBporicke yHHje, kKao B cama
obnacT criosbHe U 6e30eaHOCHe monuTHke. KpuTHukuMm caryiefiaBambeM Ipakce 1 HOPMaTHUBHUX
OKBHpa Kao W MPEeAsIo3MMa 32 HBUXOBY A0y MPOLIMpYje Ce KOPIYC peliema y MOTJIey
okBupa HajuieskHocTH CyJia mpaB/ie Ha MOJbY CIIOJbHE M 0€30€THOCHE MOJIIUTUKE. Y OKBUPY TOTa,
yrnopehuBakbeM HOPMAaTUBHOI U MPAKTUYHOI CTAHOBHINTA, HAYYHO CE€ OCBETJbaBa Pa3BOj
3ajeqHUUKE CIIOJbHE U 0e30€THOCHE MOIUTHKE Ka0 U MPOIIMPEHE CYACKUX HAIJIEKHOCTH Y TOM

ImpaBny, ca OCEOHUM OCBpPTOM Ha HC)IOCTaTaKjaCHOF H KOXCPCHTHOT NPUCTYyIIA.
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Kpo3 aHanm3y KOHKpPETHHX CYICKHX HpeAMETa, KaHIUIATKHIba je Jajla HOBH JOIPUHOC
UCTPaXMBaly TPAHUIA CYICKE HAIJICKHOCTH HA IOJbY 3ajeJHUYKE CIIOJbHE U Oe30eqHOCHe
MOJINTUKE, Kao W (parMeHTanuju MehyHapogHOT mpaBa, OJHOCHO KOHCTHUTYIIMOHAIU3AILUjU
KOMYHUTAapHOT TpaBa. HakoH aHamm3e peleBaHTHUX Mpecyaa YoOIMueHH Cy NPEeAso3n 3a
yHarnpeheme MpOoIeCHONPaBHUX IUMEH3Hja CIIOJbHE W 0e30€THOCHE IMOJIMTHKE HaJ KOJUM je
HajutexHoct Cyna HecnopHa. KOHKpeTHO, KaHAMJATKHMI-a CMarpa Ja Cy HCKPUTUKOBAaHE
HE/IOCIIEAHOCTA Y CYJCKO] MpPaKCH KapaKTEPUCTHYHE 3a TPAJUWIHOHAIHO OCETJHHBY 00JacT
criojbHE W 0e30eJHOCHE TMONUTUKE, Al Ja CBAaKako IIOCTOjU MPOCTOp 3a YyHampeheme
NpOoLEAYpATHUX MHTama YKoIuKo ce Cyn GpoKycrupa Ha CBOjy IpUMapHy NpaBHY QyHKIH]Y.

Kannnnatkuma je mpersieIHuM MPHUKa30M CyJCKe MpaKce y OBOj 00JaCTH HCTOBPEMEHO
MpeJICTaBMiIa M U3a30Be Koje Ou y TOM cMucCTy Tpebaio npeasuhu. [JonpuHoc nucepranuje je u
MHTETPATHO carjieJlaBame U ITO 00Jb€ pa3yMeBame CYICKUX HAIIISKHOCTH y TIOTJIEAY CIOJbHE
0e30eTHOCHE TOJIMTHKE, KOje HEPETKO OOMITyjy HEOCIEJHOCTUMA U ONPEYHUM CTAaHOBHIITHMA.
¥V npakcu To 3Hauu aa ce CyJ ¢ jenHe CTpaHe CTaBjba y PYHKIH]Y 4yBapa KOMyHUTAPHOT [TOPETKa,
a C Jpyre CTpaHe TapaHTOpa IOIITOBama JbYJACKMX mpaBa. OBakBH AacCMEKTH JJOBOJE O
BapHjabMIIHOT TPHCTYIA, KOjU ce Oa3upa Ha IMOjeIUHAYHUM OKOJHOCTHMA CiIy4aja, a HE Ha
yTeMEeJbEHUM TPOLEAYPATHIM PABIINMA.

IIpumena ymopeaHoNpaBHE, UCTOPUjCKE, JOIMATCKEe M TEJICOJOUIKE METOAOJOTHje Y
OJTHOCY Ha HaBeJIEHY TeMY Tpe/ICTaBJba jellaH O] pe3yaTara HOCTUTHYTUX M3PaJoM JUCEepTaIHje,
Ha OCHOBY KOj€ C€ JI0JIa3H JI0 JOJAaTHUX 3aKJbydaka o HaanesxkHoctu Cyza nmpase, orpaHHIeHhIMa
y TOM IpaBILly, T€ CIEHUPHUUHOCTH 00JIACTH CHOJbHE U 6€30€JHOCHE MOTUTHKE.

OmnpaBaaHocT 00pajie TeMe U MOCTOjamke MPoCcTopa 3a yHarpeheme TeOpHjCKUX OKBUpa U
CYZICKe TIpaKce Orjiefia ce y OrpaHHYEHOM IpoydyaBamy OBE TeMe Ha AomaheM TepeHy, HakKo je
TeMa HAy4YHO H3ydaBaHa Ha IIMpPEM IUIaHy, YeMy CBEIOYM OOWMHA CTpaHa JHTEpaTypa.
Jlucepranyja Moxke OMTH OJ 3HaYaja 3a aKkaJeMCKy 3ajeHHIlY Y JajbeM OOJMKOBaWky HaCTaBHO-
HayYHMX caJpkaja KOju 3a IpeaMeT HuMajy oOmacT mpaBo EBporcke yHHje, NpenusHHje
3ajelHUYKY CIIOJbHY U 0e30€THOCHY MOJIMTUKY U MHCTUTYLIMOHAIHU OKBUp EBporicke yHuje. ¥V
MIPUJIOT 3HAa4ajy OBE TeMe cBeour U pactyhu Opoj mpecyna Cyna nmpapie U3 0071acTH CIOJbHE U
6e30eAHOCHE MOJUTHKE, YIPKOC MPOMHMCAHUM OTPaHUYEeHUMA Y TIOTJIEAY CYACKUX HAIEKHOCTH.

JlonpruHOC JOKTOpPCKE IUCEpTallije je W HCTpaxuBame aernoTBopHocTH Cyna mpasie

EBporicke yHHje, Te KPUTHYKO BpEIHOBAE HHETOBE JypHCHpYACHIMjEe. Y OKBUPY TOTa,
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KaHJAWJAaTKUba TOTBphyje Te3y W3 MpojeKTa JOKTOPCKE NUCepTalvje Ja je BHUIICCTPYK 3Hauaj
CYJICKE IpaKce Ha 00JIaCT CIOJbHE M 0€30€THOCHE IOJIUTHKE.

Hucepramuja notBphyje Behuny xumnoresa koje cy Ouie Moa3uiiTa 3a u3y4aBame TeMe U
u3pany paga. Ilo Hamasy kaHAMIaTKHEE TOTBpheHa je xumoreza aa je ymora Cyma mpasne
BUINIE3HAYajHA Y 00IacTH CrioJbHE W Oe30emaHOCHEe mojuTHKe, yrpkoc lex imperfecta mpupoan
KOHKpeTHUX ojaHoca. [lorBphena je u qpyra xumoTesa koja rmosiazu oj tora aa Cyj npasjie IIMpOKo
TyMauM T'paHUIEe CBOjUX OBJamhema y obiacTu crosbHEe W Oe30enHocHe moiuTuke. Takobe,
noTBpheHa je m XUmore3a Aa KBAIATET NpPaBHE 3alUTHTE Yy JIOMEHY CIOJbHE M 0e30emHocHe
MIOJIUTHKE 3aBHCH O] CBHX OpraHa CyJICKe BJIacTH yHyTap EBporicke yHuje, He camo Cyna mnpasje
Kao HajBHIIE WHCTaHIe. [loOKjeHa je XumoTe3a Koja HaBOJM Ja aKTYCIIHU HOPMATUBHU OKBUD
MIPUOPUTH3Y]E TOJIMTHYKE MHTEPECE Y OJHOCY Ha 3AIUTHUTY JbYICKUX MPaBa, jep c€ HOPMATUBHU
OKBHp HE CMaTpa CIIOPHUM Y MEPH y KOjOj j€ CIIOPHO HeroBo (hIeKCHOMITHO TyMaderme O/ CTpaHe
Cyna npasne. M3 HaBeneHor npousmwia3u na je Cyi Taj KOju MHCTPYMEHTAIHU3Yje MOJIUTHUYKE
[IUJbEBE CIIOJbHE M 0e30eHOCHE TOJMTHUKE, HA OCHOBY HEIOBOJHHO JIe(h)MHUCAHOT IPABHOT
okBupa. [lorBphena je xumnoresa na je npakca Cyna mpaBjie ycMepeHa Ka 04yBamby U ayTOHOMU]U
MpaBHOT TIOpeTKa YHHUje, TuUMe jonpuHocehw ¢parmeHTanuju MehyHapomHor mpasa u
KOHCTUTYIIMOHAIM3AIIM]jU TipaBa EBporicke yHuje.

CBe HaBeJIeHO, Kao MCXOJl IpoyyaBama TeMe JTIOKTOPCKE JUcepTalyje, MpeMa MUILbEHhY
KaHJIuJaTKumbe, ynyhyje Ha notpeOy ycarnamaBama npakce Cyna npasae EBporncke yHuje, Te
HErOBOI' METOI0JIOUIKOT MPUCTYNA Ha MOJbY 3ajeJHUYKE CIOJbHE U 0e30€THOCHE MONUTHKE. Y
TOM IIHJBY, UCTPAXHUBAKE MpeaIMeTHe MaTepuje yrnyhyje Ha 3akipydak jaa npakca Cyna mpasie
EBporicke yHuWje y moriieny KOHKpeTHe oOimacTh Tpeba Ja ce YHampeau M YCKIaau ca
MpoIelypaIHUM MPaBUJIMMa U YTOBOPHUM oOaBe3ama YHHje, a CBE Y IIUJbY KOXEPEHTHE CyJICKe
Ipakce M JOCTH3ama NMpaBHE CUTYPHOCTH, Y CKIIQAy ca MPOIMUCAHUM CYACKHM (YyHKIHjama |

OrpaHU4CHUM oBJamhemUMa.

6. 3akspyuak
Ha ocHoBy miperyieia v orieHe JOKTOPCKe JucepTanuje mo 1 HaciaoBoM ,, The Court of Justice
of the European Union and the Common Foreign and Security Policy” (,,Cya npaBae EBporicke
YHUJ€ W 3ajeJHUYKa CrojbHa M 0e30eHOCHAa MONUTHKA™) KaHauaaTkume JoBane Tomwmh,

Kommucwuja nanasu na je qucepramnuja ypaheHa y ckiaaay ca o400peHOM MPHjaBOM, JI1a j€ OJTUKY]e

13



n00ap METOJIOJIOMIKM MPUCTYH M J00pO MPOMUILUBEH KOHUENT pajaa, y3 CKIAAHO Kopullnheme
pelieBaHTHE Hay4YHE JIUTepaType.

Hucepranyja je y CBUM CBOjUM JEJIOBMMAa M CAONIITEHWM pe3yiataTuma ypahena y
MOTIYHOCTH Y CKJIaJy ca MO3UTHBHUM IPOMNKMCHMA U MPAKCOM Koja je mpucyTHa Ha I[IpaBHOM
dakynrery YHuBep3utera y beorpany.

Jlucepranyja je y CBUM CBOJUM JI€JIOBUMa M CAOMNIITEHUM pe3yJlTaTUMa OPUTHHAIHO
HAYYHO JIeJ10, IJI0]] CAMOCTAIHOT UCTPAKUBAYKOT ITOCTYIKA U IPOMHIIIbAmbA.

Ha ocHoBYy 3akJpyuka Aa je qucepranyja kanauaaTkube Jopane Tommh mox vHazusom “The
Court of Justice of the European Union and the Common Foreign and Security Policy pe3ynrar
CaMOCTAJTHOT MCTPa)KMBamba M HA HEMY 3aCHOBAaHE aHANIM3€ U MPOMUIIIbabha KaHIUJATKUIbE, T€
CBera y mpeTxoJHOM TeKCTy Beh moapobno HaBeaenor, Komucuja nma 3a10B0J6CTBO 112

NpeagokKu

HacraBno-nayunom Behy IlpaBHor ¢dakynrera YuuBepsutera y beorpaay ma mpuxsatu

OBaj paJI Kao 1o100aH 3a jaBHY 010paHy, kao u 1a oapean Komucujy pen kojom he Joana Tommuh

OpaHMTH TNpEeIMETHY JOKTOPCKY JUCepTalujy, Yy udjeM Ou cacTaBy OMJIM MOTIHCHHUIM OBOT

pedepara.

V¥ Beorpany, 15. aBrycra 2024. rogune
YJIAHOBU KOMUCHUIJE

Hp Bbpanko M. Pakuh, penosuu npodecop

VYuusep3utera y beorpany — IlpaBHor daxynrtera

Hp Jbusana Mujosuh, penoBau npodecop

[IpaBHoT pakynrera YHuBep3utera y bamoj Jlymu

Hp HAymko lumurtpujeBuh, HaydHH CaBETHHK

WHucTuTyTa 32 Mel)yHapoIHY MOIUTUKY U IPUBPERY
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TO THE TEACHING AND SCIENTIFIC COUNCIL OF THE
UNIVERSITY OF BELGRADE FACULTY OF LAW

By the decision of the Teaching and Scientific Council of the Faculty of Law, University
of Belgrade, made at the meeting on 13" of May, 2024 we have been appointed as members of the
Committee for the review and evaluation of the doctoral dissertation of the candidate Jovana ToSi¢
entitled: ,,The Court of Justice of the European Union and the Common Foreign and Security
Policy“ (title in Serbian language is as follows: ,,Sud pravde Evropske unije i zajednicka

spoljna i bezbednosna politika“). In this capacity, we submit the following

REPORT
ON THE COMPLETED DOCTORAL DISSERTATION

7. Basic information about the candidate and the dissertation
7.1. Information about the Candidate

Jovana Tosi¢ was born on October 28, 1992, in Banja Luka, where she completed primary
school at "Borisav Stankovi¢" and the International Baccalaureate Diploma Program (IB). She
completed her undergraduate studies at the Faculty of Law of the American University in Bosnia
and Herzegovina in 2015, achieving an average grade of 9.1 in the field of international and
comparative law. She enrolled in master's academic studies in European integration at the Faculty
of Law, University of Belgrade, the same year, and successfully defended her master's thesis in
2017, titled "The Challenges of Illegal Migration to the European Union in the context of lack of
political cooperation among the Member States.” During her studies, she simultaneously worked
in the non-governmental sector in the Republic of Serbia and Bosnia and Herzegovina, with
notable engagements at Club Alpbach Belgrade and Laterna in Banja Luka.

She enrolled in doctoral academic studies in the scientific field of international law in 2017.
During the first year of doctoral studies, she defended her entry paper and passed the exam
"Methods of Scientific Research Work and Skills" with a grade of 9 before a committee consisting
of Prof. Dr. Goran Dajovi¢ and Prof. Dr. Maja Luki¢ Radovi¢. She passed her first oral doctoral
exam with an average grade of 9.6 before a committee consisting of Prof. Dr. Maja Luki¢ Radovi¢
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(Law of European Integration), Prof. Dr. Ivana Krsti¢ (International Human Rights Law), and Prof.
Dr. Bojan Milisavljevi¢ (Public International Law). In the second year of doctoral studies, she
passed her second oral doctoral exam with an average grade of 10 before a committee consisting
of Prof. Dr. Maja Luki¢ Radovi¢ (Law of International Organizations) and Prof. Dr. Bojan
Milisavljevi¢ (Diplomatic and Consular Law). In 2021, she defended her doctoral dissertation
project on the topic "The Court of Justice of the European Union and the Common Foreign and
Security Policy" before a committee consisting of Prof. Dr. Maja Luki¢ Radovié, Prof. Dr. Branko
Raki¢, and Dr. Dusko Dimitrijevic.

By the decision of the University of Belgrade, approval was given for the proposed doctoral
dissertation topic of Jovana Tosi¢, titled "The Court of Justice of the European Union and the
Common Foreign and Security Policy," with Prof. Dr. Maja Luki¢ Radovi¢ appointed as the
mentor.

After completing her master's academic studies, Jovana was employed at the Ministry of
European Integration of the Government of the Republic of Serbia as a junior legal advisor in the
Sector for Coordination of Translation. She then completed an internship in the political sector of
the Delegation of the European Union/Office of the Special Representative of the European Union
in Bosnia and Herzegovina. After that, she worked as a trainee in a family law office, meeting the
requirements to take the bar exam. She is currently employed at the non-governmental
organization Center for Research and Society Development (IDEAS) in Belgrade, working on a
UNHCR project as a legal advisor for asylum procedures.

The candidate has participated in various training sessions, workshops, and seminars. With
Club Alpbach Belgrade, she attended seminars at the European Forum Alpbach in Tyrol and
organized the International Summer School on European Integration in Belgrade in 2017. She
participated in summer schools on non-violent communication and reconciliation organized by the
international NGO Communities Without Boundaries International from the United States. She
completed the human rights school "Vojin Dimitrijevi¢" at the Belgrade Centre for Human Rights.
She also attended seminars in the field of public international law and international human rights
law, with the most significant being the Hague Academy of International Law, a course on asylum
and migration organized by IOM and the AIRE Centre, and the Gender Equality School organized
by Saarland University.

She speaks fluent English.
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The candidate has written the following scientific papers:

1. "Discretionary Rights of EU Member States regarding the Right to Family Reunification
of International Protection Beneficiaries,” European Legislation, 72/20, 80-96.

2. "The Court of Justice of the European Union as the Last Hope for the Rule of Law
Backsliding in Poland - A Special Review of the Judicial Reform," European Legislation,
75/21, 73-89.

3. "Constitutional Breakthrough of the Common Foreign and Security Policy in the Context
of Bank Refah Kargaran Case," Facta Universitatis — Law and Politics, 2/21, 147-160.

4. "The Issue of Mandatory Vaccination of Minors before the European Court of Human
Rights — A Special Review of the Judgment Vavii¢ka and Others v. the Czech Republic,"
Proceedings of the Faculty of Law in Tuzla, 2/21, 253-272.

5. "Asyl und Migrationspakt: zu wenig, zu spat?" — Guest Commentary, Wiener Zeitung,
Vienna, 2022.

6. "The Impact of COVID-19 Restrictions on Human Rights of Irregular Migrants, Refugees,
and Asylum Seekers in Bosnia and Herzegovina," Eudaimonia — Journal of Legal, Political
and Social Theory and Philosophy, 1/22, 67-85.

7.2. Information about the doctoral dissertation

The doctoral dissertation of the candidate Jovana ToSi¢, titled ,,The Court of Justice of the
European Union and the Common Foreign and Security Policy* (,,Sud pravde Evropske unije i
zajednicka spoljna i bezbednosna politika®) contains 251 pages of main text and is formatted in
accordance with the current Guidelines on the Form and Content of Doctoral Dissertations
Defended at the University of Belgrade from November 13, 2019 (A4 format, 20mm margins, 1.5
line spacing, Times New Roman font, 12-point size).

The dissertation is written in English and includes a title page in both English and Serbian,
a page with information about the mentors and members of the defense committee, an
acknowledgment page, three pages with information about the doctoral dissertation in both English
and Serbian, four pages of table of contents, the main text divided into chapters, 46 pages of
bibliography with a total of 700 references in both English and Serbian, a one-page biography, a
statement of authorship, a statement on the equivalence of the printed and electronic versions of

the doctoral dissertation, and a usage statement (a total of four pages).

17



The doctoral dissertation is divided into six chapters. The first chapter is titled "History of
the relationship between the Court of Justice of the European Union and the Common Foreign and
Security Policy — From the European Political Cooperation to the Lisbon Treaty,” the second
chapter — "The Court of Justice of the European Union and the Common Foreign and Security
Policy after the Lisbon Treaty: understanding the applicable normative framework,"” the third
chapter - "The boundaries of the Court of Justice of the European Union’s jurisdiction in the
Common Foreign and Security Policy: expansionary jurisdiction vs. limited competences," the
fourth chapter — "The Court of Justice of the European Union’s approach to restrictive measures
within the Common Foreign and Security Policy: balancing human rights protection,” the fifth
chapter — "The Court of Justice of the European Union’s role in establishing the European Union
as a sui generis autonomous actor," and the sixth chapter — "Conclusions and future prospects.”

Special sections include concluding remarks and a list of references. In accordance with
the Regulations on the Procedure for Checking the Originality of Doctoral Dissertations Defended
at the University of Belgrade from June 20, 2018, the University Library "Svetozar Markovi¢"
checked the originality of the doctoral dissertation using the iThenticate software. The similarity
index is 2%, with individual similarities to other published texts amounting to 1% in one instance
and less than 1% in all other cases.

The mentor, Prof. Dr. Maja Luki¢ Radovi¢, gave a positive assessment of the originality
of the doctoral dissertation, determining that the indicated similarity index is a result of citations,
bibliographic data, references to legal regulations, use of common terms and data, and

bibliographic information on the used literature.

8. Subject and objective of the dissertation

The subject of the doctoral dissertation is the position of the Court of Justice of the
European Union (hereinafter: CJEU or the Court) in relation to the Common Foreign and Security
Policy (CFSP) of the European Union. Although the general rule prescribes the absence of judicial
jurisdiction in the area of the CFSP, exceptional situations allow for certain deviations.
Accordingly, the Court possesses limited jurisdiction regarding: (i) decisions on the legality of
restrictive measures against individuals, non-state entities, and third countries, (ii) the delimitation
of competences between the former pillars, and (iii) opinions on international agreements in which

the Union is a contracting party. The lex imperfecta nature of the rules in the area of CFSP is a
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legacy of the former second pillar of the Maastricht Treaty. The lack of a binding mechanism for
resolving judicial disputes reflects the desire to maintain the model of intergovernmental
cooperation in this sensitive political area, with an emphasis on prioritizing the political interests
of states, which is common in the field of foreign policy. Although judicial jurisdiction is formally
excluded in this area, extensive case law based on the aforementioned exceptions indicates the
growing importance of foreign and security policy, which directly impacts the Court’s practice in
Luxembourg. The Court’s unusual approach to this area arouses great interest due to its atypical
methodological approach, which often oscillates between the procedural powers strictly prescribed
by the Lisbon Treaty and the flexible interpretation of judicial competences inspired by the core
values and principles of the European Union, such as the rule of law and effective judicial
protection, thereby surpassing normative frameworks.

Based on the conducted analysis of the legal framework and its practical application, the
author concludes that the Court of Justice of the European Union respects the boundaries of its
powers when the legal order of the European Union is not questioned concerning internal and
external factors. In other cases, the Court opts for a flexible interpretation of the founding treaties,
actively advocating for the expansion of its own competences, contributing to the autonomy of EU
law, but consequently also to the fragmentation of international law, i.e., the constitutionalization
of communal law. In this regard, the author emphasizes the significant contribution of the CJEU’s
practice to the development of the CFSP area, although she critically reviews the lack of a defined
methodological approach to this area, leading to incoherence and legal uncertainty.

The objective of this doctoral dissertation is to conduct a comprehensive scientific analysis
of the CJEU's practice in relation to the CFSP. Its primary focus is on the exceptions to the general
rule, which have resulted in extensive case law and the creation of new legal standards through the
flexible interpretation of treaty provisions. This aims to achieve a better understanding of the
CJEU’s competences in the context of the CFSP, requiring a detailed analysis of both factors and
their mutual interaction to gain a deeper insight into their nature, significance, and practical
application.

This required considering the theoretical-normative frameworks of these relations, as well
as their historical-legal, comparative-legal, positive-legal, conceptual, and political dimensions.
To achieve this objective, an analysis of the relationship between the CJEU and the CFSP was

conducted, resulting in conclusions that point to legal gaps and lead to the improvement of existing
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legal frameworks and judicial practice. In short, the CJEU should more clearly define its
competences in this field to avoid ambiguities and legal uncertainties regarding judicial actions
and direct its activities towards the actual protection and promotion of human rights, as well as the
respect of the Union’s international legal obligations and the prescribed competences of national
courts, which would imply a more comprehensive approach to the autonomy of EU law.

In pursuit of the scientific objective, the candidate conducted a comprehensive study of the
CJEU’s actions in the area of the CFSP, examining the impact of such actions on EU law, member
states, international legal actors, and human rights related to this topic. According to the candidate,
the consequence of such an approach and study should be a uniform judicial practice of the CJEU,
thereby also a clearer methodological standpoint of the Court regarding the CFSP and the
fundamental principles and values of the Union, despite the imprecision of treaty provisions in this
area, which significantly justifies the objective of this dissertation.

9. Hypotheses from which the research was based

The candidate proposed five main working hypotheses. These hypotheses were indicated
both in the application for the evaluation of the dissertation and during the research and writing
process, and they are explicitly and comprehensively contained within the dissertation itself.

The first hypothesis states that the role of the Court of Justice of the European Union in the
area of Common Foreign and Security Policy is significant, despite its lex imperfecta nature.
Although the general rule prescribes that the Court of Justice of the European Union does not have
jurisdiction in the field of Common Foreign and Security Policy, the application of prescribed
exceptions to the general rule is visible in certain situations. These exceptions are directed towards
decisions on the legality of the European Union's restrictive measures against individuals, non-
state entities, and third countries, the delimitation of competences between the former pillars, and
opinions on international agreements binding on the European Union. In this regard, the candidate
assumes that the Court's role is lex imperfecta concerning foreign and security policy, and despite
this fact, the development of foreign and security policy largely depends on the Court's activism
in this area.

The second hypothesis is that the Court of Justice of the European Union broadly interprets
its jurisdiction in the area of Common Foreign and Security Policy. Based on the research

conducted on existing case law, it is clear that the Court flexibly interprets its competences against
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the restrictive provisions of the Lisbon Treaty, such as Article 275(1) of the Treaty on the
Functioning of the European Union and Article 24(1) of the Treaty on European Union, and the
general principle of judicial jurisdiction over the interpretation and application of the founding
treaties from Article 19(1) of the Treaty on European Union. The author believes that this enables
the progressive development of community law and the institutionalization and further integration
of Common Foreign and Security Policy into the legal order of the European Union.

The third hypothesis indicates that the quality of legal protection within the Common
Foreign and Security Policy depends on the Court of Justice of the European Union, the national
courts of member states, and their mutual cooperation. The author assumes that the adequacy of
legal protection in the field of Common Foreign and Security Policy does not solely depend on the
Court of Justice but also on national courts, as both judicial instances share competences in this
area, in accordance with the unified system of judicial protection in the European Union. Although
the Court of Justice generally cannot assess the legality of actions in the field of foreign and
security policy attributable to member states, this is often overlooked in practice. In various
domains related to the exclusive jurisdiction of national courts, the Court of Justice has assumed
jurisdiction, expanding its already broad range of capacities acquired through case law. This
expansion includes decisions on compensation for damages and administrative matters, such as
seconded members of EU missions, which should fall under the jurisdiction of member states. This
indicates that the Court interprets restrictions on its jurisdiction very strictly, as enabled by Article
19(1) of the Treaty on European Union, as well as the principles of equality, the rule of law, and
effective judicial protection.

The fourth hypothesis posits that the current normative framework prioritizes political
interests over the protection of human rights. The restraint and incompleteness of the treaty
provisions on foreign and security policy reflect a commitment to retaining the basic model of
intergovernmental cooperation, which treats this area in isolation from the legal order of the
European Union. Despite the indisputability of this premise, it is important to note that the Court
of Justice of the European Union shares similar tendencies. Although case law has formed a
favorable environment for the protection of human rights in the context of foreign and security
policy, it is also heavily influenced by the political goals of the Union. This ambivalence is

particularly noticeable in the Court's negative stance on the EU's accession to the European
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Convention on Human Rights and in cases such as Kadi, which clearly indicate political ambitions
in strengthening community law.

The fifth hypothesis suggests that the Court of Justice of the European Union's rulings aim
to protect the Union's legal order from internal and external factors, thus contributing to the
fragmentation of international law and the constitutionalization of community law. The Court of
Justice of the European Union defends the integrity and autonomy of EU law whenever possible.
Since the rulings in Van Gend en Loos, Costa v. ENEL, Les Verts, and Kadi, there has been a
tendency to form its own autonomous legal regime. Concerning the EU legal order, the Court's
practice is often isolationist and strictly directed towards community interests. Despite frequently
referring to the practice of other judicial instances, the Court predominantly aims to form and
maintain a unique, autonomous, and self-sufficient system, based on a broad interpretation of its
own competences and a narrow interpretation of judicial limitations.

The conducted research confirmed all the hypotheses except for the fourth one, which was
refuted. All the candidate’s positions regarding the confirmation of the hypotheses are valid,

complete, and thoroughly explained.

10. Brief description of the dissertation content

Jovana ToS8i¢'s doctoral dissertation titled ,,The Court of Justice of the European Union and
the Common Foreign and Security Policy“ (,,Sud pravde Evropske unije i zajedni¢ka spoljna i
bezbednosna politika*) contains six chapters, in addition to the table of contents and bibliography.

The first chapter provides a detailed analysis of the historical development of the Court of
Justice and the Common Foreign and Security Policy, from European Political Cooperation to the
adoption of the Lisbon Treaty. This chapter serves as an introduction to the dissertation’s topic,
addressing the early development of the Court of Justice in the context of foreign and security
policy and depicting the evolution of judicial competences from a declarative to an actual
character. It also discusses the establishment of the Common Foreign and Security Policy by the
Maastricht Treaty and the unsuccessful attempt to constitutionalize this area through the proposed
Constitution for Europe. This section concludes with a review of the most significant aspects of
the Lisbon Treaty, setting the stage for the following chapter.

The second chapter explores the Court of Justice of the European Union and the Common

Foreign and Security Policy, as well as the relevant normative framework after the Lisbon Treaty
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came into effect. The author analyzes the general rule that the Court of Justice does not possess
jurisdiction in the area of Common Foreign and Security Policy. The transformative role of the
Lisbon Treaty, which expanded the Court's jurisdiction and integrated foreign and security policy
into the broader system of community law, eliminating the former pillars of competence from the
Maastricht Treaty, is then discussed. The chapter examines foreign and security policy as a specific
form of EU competence arising from the sui generis nature of EU law, which in practice further
complicates the definition of judicial boundaries in this area. Finally, it provides a detailed insight
into the exceptions that allow the Court of Justice limited jurisdiction in the field of foreign and
security policy, such as the delimitation of competences between former pillars, restrictive
measures or various sanctions, and opinions on international agreements in which the Union is a
contracting party.

The third chapter examines the boundaries of the Court of Justice's jurisdiction within the
Common Foreign and Security Policy from two perspectives: the broad interpretation of judicial
powers on one hand and the formal legal constraints arising from the Lisbon Treaty on the other.
Through a detailed analysis, it is established that the Court of Justice largely respects procedural
rules regarding foreign and security policy and often refrains from deciding on the merits, thereby
adhering to the limitations prescribed by the Lisbon Treaty. On the other hand, paradoxically, the
Court of Justice instrumentalizes the Union's fundamental principles and values, such as the rule
of law and effective judicial protection, in a way that contributes to the expansion of its powers
beyond the limits of the Lisbon provisions. This section provides an in-depth analysis of the highly
significant Rosneft case, in correlation with other relevant cases, to better illustrate the interaction
of fundamental values and principles in judicial practice. It also examines the dynamics of the
relationship between national courts and the Court of Justice, concluding that the Court treats its
jurisdiction over community law as a general rule rather than an exception, which also impacts
foreign and security policy.

The fourth chapter analyzes restrictive measures through the lens of human rights
protection and the general objectives of the Common Foreign and Security Policy. This section
traces the evolution and significance of restrictive measures, which have evolved from state
economic sanctions to targeted individual sanctions. It thoroughly examines the classification of
sanctions, which in practice deviates from the rules prescribed by the Treaty, taking on the

character of punitive measures rather than preventive ones as initially intended. Restrictive
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measures are then viewed from the perspective of the principle of proportionality and the respect
for human rights. Special attention is given to the Kadi cases to adequately illustrate the Court's
struggle between protecting human rights and maintaining the (political) objectives of the
Common Foreign and Security Policy. The chapter concludes with an affirmative stance on the
EU's accession to the European Convention on Human Rights, from the perspective of the
relationship between the Court of Justice and the Common Foreign and Security Policy.

Finally, the fifth chapter addresses the role of the Court of Justice in strengthening the sui
generis autonomous status of the European Union vis-a-vis international and internal actors. This
legal-political analysis is necessary for a better understanding of the context of the Court’s actions
in this area. It concludes that the Court applies a monistic approach towards the courts of member
states while adopting a dualistic stance regarding international actors and other international legal
regimes. The political aspects of judicial practice in the context of the autonomy of the community
legal order are then examined, leading to the proposal of adopting a political question doctrine that
would be inherent to the sui generis nature of the European Union. Alongside the autonomy of EU
law, the reverse dynamic—the constitutionalization of EU law—resulting from the judicial
approach to foreign and security policy, is also explained.

The concluding section summarizes the research results derived from the dissertation's
subject matter, listed according to the sequence of all five chapters. The candidate emphasizes that
these findings will be useful in further studies of this topic, which remains relevant due to
progressive developments in the area of the Common Foreign and Security Policy, accompanied

by the active involvement of the Court of Justice of the European Union.

11. Achieved results and scientific contribution of the dissertation

The results and scientific contribution of Jovana ToSi¢'s doctoral dissertation are reflected
in the analysis of the practice of the Court of Justice of the European Union (CJEU) in the area of
the Common Foreign and Security Policy (CFSP).

The contribution of this work is evident both in theory and in judicial practice.
Theoretically, the work is significant due to its explanation of the legal rules, standards, institutes,
values, and principles on which the jurisdiction of the CJEU is based, as well as the area of foreign
and security policy itself. By critically examining the practice and normative frameworks, as well

as proposing their improvement, the corpus of solutions regarding the framework of the Court's
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jurisdiction in the field of foreign and security policy is expanded. Within this, by comparing
normative and practical perspectives, the scientific illumination of the development of the CFSP
and the expansion of judicial competences in this direction is achieved, with special attention to
the lack of a clear and coherent approach.

Through the analysis of specific judicial cases, the candidate has made a new contribution
to the research of the boundaries of judicial jurisdiction in the field of the CFSP, as well as the
fragmentation of international law and the constitutionalization of community law. Following the
analysis of relevant judgments, proposals were formulated to improve the procedural dimensions
of foreign and security policy over which the Court's jurisdiction is undisputed. Specifically, the
candidate believes that the inconsistencies in judicial practice characteristic of the traditionally
sensitive area of foreign and security policy have been criticized, but there is certainly room for
improvement in procedural issues if the Court focuses on its primary legal function.

By presenting a comprehensive overview of judicial practice in this area, the candidate has
also highlighted the challenges that need to be overcome in this regard. The dissertation's
contribution lies in providing an integral overview and better understanding of judicial
competences in the field of foreign and security policy, which often abound with inconsistencies
and conflicting positions. In practice, this means that the Court, on one hand, functions as the
guardian of the community order and, on the other, as a guarantor of human rights protection.
These aspects lead to a variable approach, based on the individual circumstances of the case rather
than established procedural rules.

The application of comparative legal, historical, dogmatic, and teleological methodologies
to the mentioned topic is one of the results achieved through the dissertation, which leads to
additional conclusions about the Court's jurisdiction, limitations in this regard, and the specificity
of the CFSP area.

The justification for addressing the topic and the existence of room for improving
theoretical frameworks and judicial practice is reflected in the limited study of this topic
domestically, although it has been scientifically studied on a broader scale, as evidenced by
extensive foreign literature. The dissertation can be significant for the academic community in
further shaping educational and scientific content related to EU law, specifically the CFSP and the

institutional framework of the EU. The growing number of CJEU judgments in the area of foreign
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and security policy, despite prescribed limitations on judicial competences, testifies to the
importance of this topic.

The dissertation also contributes to researching the effectiveness of the CJEU and critically
evaluating its jurisprudence. Within this framework, the candidate confirms the thesis from the
dissertation project that the judicial practice significantly impacts the area of foreign and security
policy.

The dissertation confirms most of the hypotheses that were the starting points for studying
the topic and writing the work. According to the candidate, the hypothesis that the role of the CJEU
is significant in the area of foreign and security policy, despite the lex imperfecta nature of specific
relations, is confirmed. The second hypothesis, which posits that the Court broadly interprets the
boundaries of its competences in the field of foreign and security policy, is also confirmed.
Furthermore, the hypothesis that the quality of legal protection in the domain of foreign and
security policy depends on all judicial authorities within the EU, not just the CJEU as the highest
instance, is confirmed. The hypothesis stating that the current normative framework prioritizes
political interests over human rights protection is refuted, as the normative framework is not
considered problematic to the extent that its flexible interpretation by the Court is. From this, it
follows that the Court instrumentalizes the political goals of the CFSP based on a poorly defined
legal framework. The hypothesis that the CJEU’s practice is directed towards preserving the
autonomy of the EU legal order, thereby contributing to the fragmentation of international law and
the constitutionalization of EU law, is confirmed.

All the above, as the outcome of studying the dissertation topic, according to the candidate,
indicates the need to align the CJEU's practice and its methodological approach in the field of the
CFSP. To this end, the research of the subject matter leads to the conclusion that the CJEU's
practice in the specific area should be improved and aligned with procedural rules and the Union's
treaty obligations, all to achieve coherent judicial practice and legal certainty, in accordance with

prescribed judicial functions and limited competences.

12. Conclusion
Based on the review and evaluation of the doctoral dissertation titled "The Court of Justice
of the European Union and the Common Foreign and Security Policy" by Jovana Tosi¢, the

Committee finds that the dissertation has been conducted in accordance with the approved
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application, and it features a good methodological approach and a well-thought-out concept, along
with the harmonious use of relevant scientific literature.

The dissertation, in all its parts and presented results, is entirely in accordance with the
positive regulations and practices present at the Faculty of Law, University of Belgrade.

The dissertation, in all its parts and presented results, is an original scientific work, the product of
independent research and reflection.

Based on the conclusion that the dissertation by Jovana Tosi¢ titled ,,The Court of Justice
of the European Union and the Common Foreign and Security Policy* (,,Sud pravde Evropske
unije i zajednicka spoljna i bezbednosna politika“) is the result of independent research and the
analysis and reflection based on it, and everything previously detailed in this report, the Committee
is pleased to

propose

to the Teaching and Scientific Council of the Faculty of Law, University of Belgrade to
accept this work as suitable for public defense, as well as to appoint a Committee before which
Jovana Tosi¢ will defend the said doctoral dissertation, with the signatories of this report as its

members.

Belgrade, 15" of August, 2024

COMMITTEE MEMBERS

Dr. Branko M. Raki¢, Full professor,
University of Belgrade Faculty of Law

Dr. Ljiljana Mijovié, Full professor,

Faculty of Law University of Banja Luka

Dr. Dusko Dimitrijevi¢, Scientific advisor

Institute of International Politics and Economics
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